
 

Page 1 of 20 
 

Illinois Association of Defense Trial Counsel 
Springfield, Illinois  |  www.iadtc.org  |  800-232-0169 

IDC Quarterly  |  Volume 23, Number 2  (23.2.M1) 
 
 

IDC Monograph 
 

By: Denise Baker-Seal 
Brown & James P.C., Belleville 

 
Julie A. Bruch 

O’Halloran, Kosoff, Geitner & Cook, LLC, Northbrook 
 

Kimberly A. Ross 
Cremer, Spina, Shaughnessy, Jansen & Siegert, LLC, Chicago 

 
Geoffrey M. Waguespack 

Cremer, Spina, Shaughnessy, Jansen & Siegert, LLC, Chicago 
 
 
 

From Retaliatory Discharge to 
Retaliation by Association: The Expanding Scope of 

Viable Retaliation Claims against Employers 
 

Increasingly, the easiest way an employer can lose what appears to be an otherwise defensible 
employment discrimination case is by engaging in retaliation against the employee who made the complaint. 
Those who complain of discrimination, however, are not the only ones who have standing to make a claim of 
retaliation. Those who assist or support an employee in making a complaint of discrimination and even (in the 
most recent expansion of the theory) those closely associated with that employee have standing to make a 
claim for retaliation against an employer. As U.S. Supreme Court Justice Samuel Alito observed in Crawford 
v. Metropolitan Government of Nashville and Davidson County, Tennessee,1 employees’ filings of retaliation 
claims with the EEOC have proliferated in recent years. In many of those cases, the employers ultimately 
prevail on the underlying discrimination claims only to lose against claims based on retaliatory acts that 
occurred after the employer had notice of an employee’s original complaint.  

Each of the most widely known federal employment statutes contains anti-retaliation provisions. The 
language of each provision differs,2 but they all generally make it an unlawful practice for an employer to 
discriminate against any employee because the employee opposed any practice made an unlawful practice by 
the statute or because the employee has made a charge, testified, assisted, or participated in any manner in an 
investigation, proceeding, or hearing under the statute. Employees also can bring retaliation claims under the 
amended Section 1981 of the Civil Rights Act of 1866.3 Even employees4 who suffer retaliation for opposing 
the racial discrimination suffered by others have standing to assert retaliation claims under Section 1981.5 
Similarly, the Illinois Human Rights Act6 (IHRA) prohibits discrimination, and the necessary elements for 
retaliation claims under the IHRA are the same as the federal claims.7 Employers in Illinois also can be liable 
for damages under the common law tort theory of retaliatory discharge,8 which itself creates an interesting 
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interplay with the anti-retaliation provisions found within the Illinois Whistleblowers Act.9 Employers must be 
aware that damages allowed to plaintiffs who succeed on retaliation claims can be significant and may include 
both compensatory damages and punitive damages, which under certain schemes are uncapped.10  

Section I of this Monograph explains the basic elements of a claim for retaliation, which both federal and 
Illinois state courts have applied to the causes of action arising under the various statutes prohibiting 
retaliation. Section II explains the origins of the common law tort of retaliatory discharge, which has been 
created as a very narrow exception to the general rule in Illinois of employment at will. Section III discusses 
the interplay between the Illinois common law and the Illinois Whistleblower Act, as well as the private causes 
of action available under that statute. Finally, Section IV explores the expanding base for retaliation claims 
allowed by courts under the statutory schemes prohibiting retaliation.   

 
 

I. Elements of a Retaliation Claim 
 
Like discrimination claims, an employee can prove his retaliation claim under the direct or indirect method 

of proof. Under either method, the first two essential elements are the same: (1) a protected activity by the 
employee; and (2) a materially adverse action suffered by the employee because of her protected activity. Once 
a plaintiff establishes those two elements of a retaliation claim, the plaintiff must establish a causal link 
between them. At this point, the differences between the direct and the indirect methods of proof arise. Under 
the direct method, a plaintiff may present an admission by the employer that its actions were in retaliation 
against the plaintiff’s engaging in protected activity; or a plaintiff may proceed with circumstantial evidence of 
retaliation. Under the indirect method, the plaintiff must show that, after engaging in the protected activity, she 
was treated less favorably than other similarly situated employees who did not engage in a protected activity, 
even though the plaintiff was performing her job satisfactorily. Next, the employer has the opportunity to 
establish a non-retaliatory reason for its action, and the plaintiff must establish that the reason presented was 
mere pretext for the employer’s retaliatory motive. This Section explains these elements and the current state 
of the law with respect to each. 

 
 

A. Employees Must Engage in a Protected Activity 
 
Most anti-retaliation statutes contain two types of protected activity by the employee: opposition and 

participation. An employee who opposes any practice made unlawful by a statute satisfies the first element of a 
cause of action for retaliation. Typically, an employee’s opposition occurs by filing a charge of discrimination 
with the U.S. Equal Employment Opportunity Commission (EEOC) or the Illinois Department of Human 
Rights (IDHR), or by filing suit against her employer. Increasingly, the U.S. Supreme Court has taken an 
expansive view of what constitutes opposition to an unlawful practice. In Crawford v. Metropolitan 
Government of Nashville and Davidson County, Tennessee, the Court expanded the scope of covered 
employees under the opposition clause to protect an employee speaking out about discrimination not on her 
own initiative, but in answering questions during the employer’s internal investigation.11 Similarly, in Kasten 
v. Saint-Gobain Performance Plastics Corp.,12 the Court ruled that the term “filed any complaint” in the Fair 
Labor Standards Act anti-retaliation provision included oral as well as written complaints.13 The Kasten 
majority refused to consider whether a complaint must be made to a governmental agency as opposed to a 
private employer.14 Although the U.S. Court of Appeals for the Seventh Circuit has not decided this issue, the 
U.S. Court of Appeals for the Eleventh Circuit protects complaints to private employers while the U.S. Court 
of Appeals for the Second Circuit has held that only the filing of formal complaints to a government authority 
is protected under the FLSA.15  

Although employees are not required to use magic words like “sexual harassment” or “race 
discrimination,” the employee’s speech must identify a connection to a protected class or provide facts 
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sufficient to create that inference.16 The recipient of even an oral complaint must be “given fair notice that a 
grievance has been lodged and does, or should, reasonably understand the matter as part of its business 
concerns.”17 This situation occurs when a complaint is “sufficiently clear and detailed for a reasonable 
employer to understand it, in light of both content and context, as an assertion of rights protected by the statute 
and a call for their protection.”18 Even if the employee is mistaken on whether the practice he opposed was in 
fact a violation of the statute, his opposition is protected activity.19 The employee’s opposition, however, must 
be based on a good-faith and reasonable belief that he is opposing unlawful conduct.20 

The second type of protected activity, known as the participation clause, occurs when an employee has 
made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing 
under the statute at issue. The investigation, proceeding, or hearing must take place as part of a court hearing 
or investigation by an outside agency charged with enforcing the law, such as the EEOC.21 Although the 
circuit courts are split on this issue, the Seventh Circuit holds that an employee does not satisfy the 
participation clause merely by taking part in an employer’s purely internal investigation, as opposed to an 
investigation conducted by an outside agency charged with enforcing the law.22 Though uncommon, in certain 
cases, courts have found that an employee need not undertake protected activity to successfully establish a 
retaliation claim. Those cases typically involve an employer retaliating against an employee in anticipation of 
that person engaging in protected opposition to discrimination.23 Notably, participation does not insulate an 
employee from being discharged for conduct that, if it occurred outside an investigation, would warrant 
termination.24 Even though some employees believe that the best defense to an impending termination is to go 
on offense by filing a charge of discrimination, the Seventh Circuit regularly warns such employees that 
making frivolous accusations, lying to an investigator, and defaming co-workers does not protect them from 
valid discipline—even termination.25 

 

 

B. The Employer Must Have Taken a Materially Adverse Action against the Employee 
 
After an employee establishes that he or she engaged in a protected activity, the employee must show that 

a materially adverse action occurred because of the participation in the protected activity. The language of 
most anti-retaliation statutes prohibits acts by an employer that “discriminate against” an employee who has 
engaged in a protected activity. Under Burlington Northern & Santa Fe Railway v. White,26 the U.S. Supreme 
Court considered the reach of the phrase “discriminate against” in the anti-retaliation provision in Title VII of 
the Civil Rights Act of 1964, as amended.27 Unlike discrimination that must be employment- or workplace-
related, materially adverse actions under the anti-retaliation provision extend beyond workplace-related or 
employment-related acts and harm.28 In White the Court defined a “materially adverse action” to be an act that 
“well might have ‘dissuaded a reasonable worker from making or supporting a charge of discrimination.’”29 
Excluded from the definition of “materially adverse actions” are “trivial harms,” “petty slights,” “minor 
annoyances,” and “simple lack of good manners” that all employees likely experience.30 The test is an 
objective one in which context matters and must be judged from the perspective of a reasonable person in the 
employee’s position, considering all of the circumstances. As the Court explained, “[a] schedule change in an 
employee’s work schedule may make little difference to many workers, but may matter enormously to a young 
mother with school age children.”31 “[T]he standard is tied to the challenged retaliatory act, not the underlying 
conduct that forms the basis of the Title VII complaint.”32 

Since White, parties have litigated whether certain acts by an employer rise to the level of a material 
adverse action. A “materially adverse action” is broader than an “adverse employment action,” but the phrase 
requires that the action must be “more disruptive than a mere inconvenience or an alteration of job 
responsibilities.”33 Accordingly, “not everything that makes an employee unhappy is an actionable adverse 
action.”34 The court likely will find a materially adverse action where there is “termination of employment, a 
demotion evidenced by a decrease in wage or salary, a less distinguished title, a material loss of benefits, 
significantly diminished material responsibilities, or other indices that might be unique to a particular 



 

Page 4 of 20 
 

situation.”35 Loss of opportunities to work overtime can be a materially adverse action.36 Yet, a transfer 
without any decrease in hours or pay or significant diminution in material duties is legally insufficient to 
support a retaliation claim.37 Similarly, in the case of a change in job responsibilities, the employee “must 
allege more than a dislike for her new assignments or preference for her old ones for her case to go forward.”38 
Written warnings, standing alone, do not constitute materially adverse actions, but could be actionable when 
they cite “petty misdeeds that allegedly occurred months ago” coupled with other limitations, such as on the 
employee’s movements within the workplace.39 Materially adverse actions do not encompass claims by 
employees that they were not being listened to, were getting a cold shoulder from management, or were 
labeled as “trouble makers.”40 Increasingly, however, courts are finding that “a series of repeated minor 
annoyances could conceivably blossom into a materially adverse action.”41 

 

 

C. There Must be a Causal Link between the Protected Activity 
and the Materially Adverse Action 

 
The third element in a retaliation claim is that there is a “causal link” between the protected conduct and 

the materially adverse action. Causality typically is regarded as one of the highest hurdles that must be cleared 
by plaintiffs.42 To establish causation, the employee may proceed under the direct or indirect methods of 
proof.43  

Under the direct method, the employee need only provide evidence of the employer’s retaliatory animus 
that motivated the employer to take a materially adverse action against the employee.44 In the rare case, the 
direct evidence is an admission by the employer that it took a materially adverse action against the employee 
because of the protected conduct.45  

More commonly, employees use one or more of three categories of circumstantial evidence to establish a 
“convincing mosaic” of circumstantial evidence.46 Those three categories are (1) suspicious timing, ambiguous 
statements and other bits and pieces from which an inference of retaliatory intent might be drawn; (2) evidence 
that similarly situated employees were treated differently; and (3) evidence that the employer offered a 
pretextual reason for an adverse employment action.47 Suspicious timing alone is almost never enough to 
create a triable issue in a retaliation claim.48 When the adverse action happens within days of the protected act, 
though, courts are much more likely to find an inference of causation.49 An exception exists for retaliation 
claims under the Family Medical Leave Act of 1993,50 where an employee is terminated during leave or upon 
return from leave. Often, however, the reason for termination is either company-wide layoffs or the employer 
discovering during the employee’s absence the employee’s misdeeds or incompetence. In those circumstances, 
courts have found that “the timing of the discharge does not constitute relevant and probative evidence of a 
causal link.”51  

If the employee does not have the requisite evidence to proceed under the direct method, he or she still 
may establish a retaliation claim under the indirect method. The indirect method requires that an employee 
show that after exercising rights to the protected activity the employee was treated less favorably than other 
similarly situated employees who did not engage in a statutorily protected action, even though the employee 
was performing the job in a satisfactory manner.52 Thus, the employee must show that at the time of the 
materially adverse action, the employee’s supervisors were satisfied that the employee was meeting their 
legitimate performance expectations.53 Often, employees try to satisfy this element with their own glowing 
assessment of their abilities. The Seventh Circuit has rejected such evidence repeatedly, on the basis that an 
employee’s own self-serving appraisals are inadequate to meet the required burden of proof on this element or 
to rebut the employer’s complaints about the employee’s job performance.54 Under the indirect method, an 
employee also must identify a similarly situated employee who did not engage in a protected activity and was 
treated more favorably.55 This inquiry is meant to be “a flexible, common-sense comparison based on 
‘substantial similarity’ rather than a strict ‘one-to-one mapping between employees,’ but still requires ‘enough 
common features between the individuals to allow [for] a meaningful comparison.’”56   
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To succeed on a retaliation claim, an employee does not need to prove that retaliation was the only reason 
for the materially adverse act; she may establish a retaliation claim by “showing that the protected conduct was 
a substantial or motivating factor in the employer’s decision.”57 “A motivating factor does not amount to a but-
for factor or to the only factor, but is rather a factor that motivated the [employer’s] actions.”58  

 
 

D. The Employer Must Show a Non-retaliatory Reason for the Materially Adverse Action, 
and the Employee Must Show that the Employer’s Explanation is Pretext to a Retaliatory Motive 
 
Once the employee establishes a prima facie case of retaliation under the direct or indirect method of 

proof, the employer must provide a non-retaliatory explanation for why it took the materially adverse action 
against the employee.59 As long as the employer honestly believes the reasons for the adverse action, the 
employer has satisfied its burden.60 In making that determination, a court does not sit as a “super-personnel 
department,” second-guessing an employer’s “business decision as to whether someone should be fired or 
disciplined because of a work-rule violation.”61  

If the employer satisfies this requirement, then the burden shifts to the employee to show that the 
employer’s explanation is pretext for a retaliatory motive. Attorneys for the employer always will want to 
define pretext as “more than just faulty reasoning or mistaken judgment on the part of the employer; it is a lie, 
specifically a phony reason for some action.”62 Problems often arise when the employer gives a different 
reason for the adverse action during litigation than it gave the employee at the time of the adverse action. 
Similarly, troubles arise when an employer gives an employee glowing performance reviews leading up to a 
protected act and then suddenly finds fault with the employee’s performance immediately after the employee’s 
participation in the protected act. Under such circumstances, courts have found that an employer that advances 
a fishy reason takes the risk that disbelief of the reason will support an inference that the reason merely is a 
pretext for retaliation.63 

 

 

II. Origins of the Illinois Common Law Tort of Retaliatory Discharge 
 

Generally, Illinois is an employment at-will state, with only very narrowly construed exceptions restricting 
an employer’s right to discharge an employee. Under Illinois common law, the exception to the at-will 
employment doctrine has been established through the tort of retaliatory discharge, originally stemming from 
the court’s protection of rights afforded to employees under public policy mandates set forth via statute. 
Specifically, the tort of retaliatory discharge in Illinois was established in an effort to safeguard the rights of 
employees under the Illinois Workers’ Compensation Act64 (IWCA). The courts, however, have been very 
reluctant to expand that tort. 

The IWCA makes unlawful the discharge or the threat to discharge, or the refusal to rehire or recall to 
active service, an employee because of the exercise of the employee’s rights or remedies granted under the 
IWCA.65 Prior to 1979, violation of this prohibition was punishable by a criminal fine only. In 1979, the 
Illinois Supreme Court recognized for the first time a common law cause of action of retaliatory discharge 
arising from the termination of an employee for filing of a workers’ compensation claim.  

In Kelsay v. Motorola, Inc.,66 the plaintiff alleged that her employer terminated her in retaliation for her 
filing of a workers’ compensation claim.67 Recognizing that the only repercussion for an employer that violates 
the prohibition against discharging an employee for filing a workers’ compensation claim is a criminal fine, the 
supreme court found that such a small fine was insufficient to effect the public policy underlying the IWCA.68 
The issue before the supreme court, therefore, was whether Illinois should recognize a cause of action for 
retaliatory discharge.69  
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The court reasoned that some employers would risk the threat of criminal sanctions to escape 
responsibility under the IWCA. Further, the court explained that the fact that the IWCA is a penal statute 
does not bar a civil remedy, and that a violation of its terms may result in civil liability, as the statute was 
enacted for the benefit of a particular class of individuals.70   

The supreme court was not convinced that an employer’s otherwise absolute power to terminate an 
employee at will in Illinois prevails when that power is used to prevent an employee from exercising statutory 
rights under the IWCA.71 Allowing an employer to intimidate employees into choosing their jobs over their 
rights under the IWCA, the court found, is contrary to public policy under the IWCA. Even in the absence of 
an explicit proscription against retaliatory discharge, the court refused to believe that the legislature intended 
such a result.72 Accordingly, the supreme court held that a common law claim for retaliatory discharge exists in 
Illinois for those employees discharged in retaliation for filing a workers’ compensation claim.73  

Illinois courts generally have refused to expand liability for retaliation under the common law beyond the 
tort of retaliatory discharge.74 Specifically, the supreme court has rejected retaliatory demotion, retaliatory 
discrimination,75 and a retaliatory discharge “process”76 as viable theories of tort liability, and has recognized 
that the common law tort of constructive discharge has not been recognized in Illinois.77 Likewise, the Illinois 
appellate court has rejected the claim that “a threat to discharge or discipline short of discharge” states a valid 
cause of action.78 

Underlying the court’s decision in Kelsay was a concern with safeguarding against violations of clearly 
mandated public policy. After Kelsay, the case law quickly developed under that principle, so that the law in 
Illinois currently is that, under the employee-at-will doctrine, an employer may terminate an employee for any 
reason or for no reason, except when the termination violates a clearly mandated public policy.79 This principle 
has given rise to the concept of the “citizen crime-fighter,” discussed in detail, below, in Section III. 

 
 

III. Retaliation for Reporting Illegal or Improper Conduct: 
The Interplay between the Concept of the Common Law  
Citizen Crime-Fighter and the Illinois Whistleblower Act 

 
Employees in Illinois have available to them two principal methods for seeking damages against 

employers who retaliate against them for engaging in certain protected activities with regard to reporting 
illegal or improper conduct. This Section will discuss the actions of the employee that are protected and the 
type of employer conduct prohibited under varying scenarios.  

As discussed above in Section II, since at least 1979, Illinois courts have recognized a common law claim 
for retaliatory discharge for employees who engage in certain protected activity. In 2003, the Illinois 
legislature enacted the Illinois Whistleblower Act,80 which provides additional protections for employees 
against retaliatory conduct by employers, including conduct short of or less than termination. 

 

A. The Concept of the Citizen Crime-Fighter 
 

The purpose of a common-law retaliatory discharge claim is to prevent an employer from discharging an 
employee in contravention of public policy. Public policy concerns what is right and just and “what affects the 
citizens of the state collectively.”81 Thus, a cause of action for common-law retaliatory discharge “is allowed 
where the public policy is clear, but is denied where it is equally clear that only private interests are at stake.”82  

Subsequent to the Kelsay83 decision and its narrowly crafted protection of the public policy underlying an 
employee’s right to file a workers’ compensation claim, the Illinois Supreme Court in Palmateer v. 
International Harvester Co.84 expanded the tort of retaliatory discharge to protect an employee’s reporting of 
illegal or improper conduct. Currently, Illinois courts only recognize causes of action for common law 
retaliatory discharge in the two limited contexts established in Kelsay and Palmateer.85 
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In order to maintain a claim for retaliatory discharge, an employee must prove the following: (1) the 
employment was terminated by the employer, (2) the discharge was in retaliation for action of the employee, 
and (3) the discharge violates a clear mandate of public policy.86 As a general rule, the ascertainment of public 
policy, the determination of whether the policy is undermined by an employee’s discharge, and whether a 
discharge violated a clear mandate of public policy are generally questions of law for the courts.87  

Even though courts seemingly have kept the bases for retaliatory discharge claims narrowly construed to 
filing of workers’ compensation claims and the reporting of illegal or improper conduct, the latter basis 
actually enjoys a somewhat broad interpretation in the case law. This result is possibly due to the fairly vague 
concept of a “clearly mandated public policy.” In defining “clearly mandated public policy,” the Palmateer 
court stated:  

 
There is no precise definition of the term. In general, it can be said that public policy concerns what is 
right and just and what affects the citizens of the State collectively. It is to be found in the State’s 
constitution and statutes and, when they are silent, in its judicial decisions.88  

 
For instance, abiding by criminal laws is a clearly mandated public policy.89 Policies that affect the health 
and/or safety of the general public are likely to constitute clearly mandated public policies sufficient to support 
a retaliatory discharge claim.90 Courts also examine whether the conduct at issue affects society as a whole or 
merely constitutes an individual grievance. For example, a former employee of a company does not state a 
claim for retaliatory discharge based on his dismissal over complaints raised about ethical concerns, 
accounting practices, or intentional contractual breaches, or other business improprieties not rising to the level 
of crimes.91 

In Palmateer, the concept of the “citizen crime-fighter” was developed as a basis for a retaliatory 
discharge claim.92 Since then, numerous cases involving those issues have been decided in the Illinois 
appellate courts. Each of those cases was deemed to have involved situations where the “citizen crime-fighter” 
was acting to protect the interests of others. As can be seen, the activity in question has quite a large range, 
from actual criminal activity, to public safety, to individual safety: Mackie v. Vaughan Chapter-Paralyzed 
Veterans of America, Inc.93 involved a report of alleged theft of the employer’s mailing list that was then used 
in a private business to solicit business from customers on that list; King v. Senior Services Associates, Inc.94 
involved a report of abuse of an elderly person; Vorpagel v. Maxell Corporation of America,95 involved a 
report of a supervisor’s sexual relationship with a minor; Stebbings v. University of Chicago96 involved a 
report of exposure of human test subjects to radiation levels in contravention to federal statutes and 
regulations, as well as the employer’s refusal to report those levels as legally required; Petrik v. Monarch 
Printing Corp.97 involved a report of a discrepancy in an employer’s financial records due to criminal 
conduct; Russ v. Pension Consultants Co.98 involved a refusal to file false tax returns; Wheeler v. 
Caterpillar Tractor Co.99 involved a refusal to work under unsafe conditions; Howard v. Zack Co.100 
involved concerns with the public policy of maintaining proper document control pursuant to the Code of 
Federal Regulations, in order to facilitate verification that nuclear power plants have been safely 
constructed; and Paskarnis v. Darien-Woodridge Fire Protection District101 involved the public policy of 
proper training of part-time firefighters. 

An employee need only have a good-faith belief that the employer was violating the law or some clearly 
mandated public policy; the employee need not conclusively show that the law was broken or that the 
regulations in question were violated.102 Further, although citizen crime-fighter cases usually involve an 
employee terminated for “whistleblowing” or telling of a coworker’s commission of an alleged crime, the 
crime does not have to be work-related for the employee to be protected from retaliatory discharge.103 
Moreover, under common law, it is not necessary for the employee to have reported the conduct to an outside 
governmental entity or law enforcement agency.104 Internal reports are sufficient. 

Importantly, Illinois courts consistently have limited claims for common law retaliation to retaliatory 
discharge only. Claims for retaliatory conduct short of discharge are not protected under Illinois common law. 
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Even the failure to renew an expired employment agreement will not form the basis of a retaliatory discharge 
case.105 This limitation is unlike most statutes enacted to protect the rights of employees (such as the Illinois 
Human Rights Act or the Illinois Wage Payment and Collection Act106), which typically also incorporate anti-
retaliation clauses that include retaliatory conduct short of termination, such as demotions, pay cuts or 
harassment. 

In 2004, however, when the Illinois legislature enacted the Illinois Whistleblower Act (IWBA), claims for 
retaliatory conduct short of termination became viable, albeit limited to the underlying language of the IWBA 
and what it was intended to protect. 
 

B. Illinois Whistleblower Act 
 
The IWBA is comprised of several substantive sections delineating several different forms of prohibited 

conduct. Interestingly, the concept of termination or discharge is not specifically mentioned in the IWBA, but 
is presumably included within the definition of “retaliation” under Section 15 of the IWBA. This omission 
does, however, lead to some discussion about the concept of preemption of common law retaliatory discharge 
claims by the IWBA, which will be discussed briefly below. 

Section 10 of the IWBA prohibits an employer from making, adopting or enforcing any rule, regulation or 
policy that prevents an employee from disclosing information to a government or law enforcement agency “if 
the employee has reasonable cause to believe that the information discloses a violation of a State or federal 
law, rule, or regulation.”107 

 

Section 15, entitled “Retaliation for certain disclosures prohibited,” states: 
 
(a) An employer may not retaliate against an employee who discloses information in a court, an 
administrative hearing, or before a legislative commission or committee, or in any other proceeding, 
where the employee has reasonable cause to believe that the information discloses a violation of a 
State or federal law, rule, or regulation. 
 
(b) An employer may not retaliate against an employee for disclosing information to a government or 
law enforcement agency, where the employee has reasonable cause to believe that the information 
discloses a violation of a State or federal law, rule, or regulation.108  
 
Section 20 of the IWBA prohibits an employer from retaliating against an employee for refusing to 

participate in an activity that would result in a violation of a state or federal law, rule, or regulation.109  
Section 20.1 is a sort of catch-all provision that prohibits “any other act or omission not otherwise 

specifically set forth” in the Act, if the act or omission would be materially adverse to a reasonable employee 
and is because of the employee’s disclosing or attempting to disclose public corruption or wrongdoing.110 
Thus, Section 20.1 is somewhat vague as to “other” acts or omissions, but is rather specific with respect to the 
conduct in which the employee must engage (that is, the disclosure or attempt to disclose public corruption or 
wrongdoing). There have been no court decisions interpreting or applying this section of the IWBA. 

Section 20.2 prohibits an employer from threatening any employee with any act or omission if that act or 
omission would constitute retaliation against the employee under the IWBA.111 No cases have addressed this 
section. Presumably, Section 20.2 would apply to a situation where, for instance, an employer threatened to 
terminate an employee if the employee moves forward to report an illegal act to a governmental agency, 
because that type of reporting is protected under Section 15.  

One key difference to note immediately between the IWBA and common law retaliatory discharge is the 
fact that under the IWBA, the conduct of the employer that the employee is reporting must be a violation of a 
law, rule, or ordinance (or reasonably believed to be). On the other hand, the conduct being reported in a 
retaliatory discharge case can be criminal, but it also can constitute a mere violation of public policy. 
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The available damages under the IWBA pose some interesting questions, especially in light of an absence 
of any cases that have considered issues of damages under the statute. Section 30 of the IWBA states: 

 
[I]f an employer takes any action against an employee in violation of Section 15 or 20, the employee 
may bring a civil action against the employer for all relief necessary to make the employee whole, 
including but not limited to the following, as appropriate: (1) reinstatement with the same seniority 
status that the employee would have had, but for the violation; (2) back pay, with interest; and (3) 
compensation for any damages sustained as a result of the violation, including litigation costs, expert 
witness fees, and reasonable attorney’s fees.112  

 
The IWBA is entirely silent on the right of an employee to bring a claim or seek damages under Sections 

10, 20.1, or 20.2, and the silence on the issue suggests that no claim can be brought under these sections. It 
should be noted that the manner in which the IWBA is written is such that Sections 20.1 and 20.2 are not 
subsections of Section 20 and instead are stand-alone concepts. Contrast the organization of those sections 
with Section 15, which contains subsections (a) and (b). This structure suggests a conscious effort on the part 
of the legislature to exclude Sections 20.1 and 20.2 from forming the basis of a civil action. 

Another interesting question that arises with the IWBA, particularly because of the potential confusion 
arising out of the eligible bases for a civil action, is what damages exist with certain violations under the 
IWBA that constitute technical violations but which do not seemingly result in quantifiable injury. This 
question has not yet been addressed by any court. Generally, conduct such as terminations, demotions, and 
missed promotions cause calculable damages such as lost wages and benefits, which would be covered under 
Section 30 (back pay and other compensation).113 But, how would one quantify damages to an employee who 
is given a less desirable office or work space, or is verbally harassed, in retaliation for his refusal to engage in 
illegal conduct, as prohibited by Section 20? Or, assuming damages could be awarded under Section 20.2, 
what are the damages if an employer merely threatens a discharge, yet does not actually go through with it?  

Seemingly, nothing under Section 30 would allow the award of any damages other than attorney’s fees for 
such a technical violation where monetary damages do not result. It remains unclear whether the phrase 
“compensation for any damages sustained as a result of the violation” might possibly include emotional 
damages. If the answer is no, it would then appear that plaintiff’s attorneys are the only ones who could benefit 
from violations that do not result in economic damage to an employee. One must question whether a court 
would even allow a claim to proceed under the IWBA where it did not result in quantifiable damages for the 
underlying conduct, given that the only remedies would be for attorney’s fees, which are not incurred unless or 
until the underlying violation occurred. In other words, it would be nonsensical to allow a lawsuit to proceed 
where the only remedy is attorney’s fees. 

Perhaps the most troubling question that arises under the IWBA is whether the employee must specifically 
report the allegedly illegal conduct to governmental agencies or entities to be afforded protection under the 
IWBA, or whether an internal report of the illegal conduct is enough. There is a litany of cases to which 
employers should cite that have involved reports of violations of the law by the employers: Zuccolo v. Hannah 
Marine Corp.114 (report of employer’s violations of maritime regulations); Averett v. Chicago Patrolmen’s 
Federal Credit Union115 (report of senior management’s attempts to “sidestep” National Credit Union 
Administration rules and regulations on external auditing firms); and Woodley v. RGB Group, Inc.116 (refusal 
to participate in employer’s violation of federal regulations). 

As recognized by the appellate court in the case of Callahan v. Edgewater Care & Rehabilitation Center, 
Inc.,117 the legislative history of the IWBA suggests that it was intended to protect only individuals who 
reported violations of the law to the authorities.118 For instance, consider the statements of the Illinois House 
sponsor of the bill, John Fritchey:  
 

What this does is prohibit an employer from taking any actions to prevent an employee from 
disclosing information to the government * * *.  
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* * * 

 

What we’re saying is, you can’t terminate them solely for going, in good faith, to the authorities to let 
the authorities know that there’s been a violation of law occurring.119  

 
Therefore, it can be argued that the legislative intent for the IWBA is very narrow and that claims are limited 
to situations involving an employee’s report to a government or law enforcement agency of an employer’s 
violation of a state or federal law, rule, or regulation. Claims under Section 15 clearly require the retaliation to 
be based on external reporting in order to be actionable. Less clear is whether an external report is also 
required even when the conduct being alleged is a refusal to participate in an activity that would result in a 
violation of a state or federal law, rule, or regulation as set forth in Section 20. The same uncertainty exists for 
claims under Sections 20.1 and 20.2, assuming such claims would be allowed to be filed in the first place, 
given the limitations of Section 30. 

Employees will cite to the fact that only Sections 10 and 15 of the IWBA mention reporting to a 
government or law enforcement agency violation of a state or federal law, rule, or regulation. They will then 
argue that the remainder of the sections of the IWBA does not require a report to an outside governmental 
entity of the criminal activity for a claim to arise. Employers can argue that such an interpretation of the IWBA 
would be contrary to Callahan, which recognized that “individuals discharged in retaliation for reporting 
illegal activities to their superiors have no right of action under the Whistleblower Act.”120 Notably, the court 
in Callahan specifically cited to Section 20 of the IWBA during its discussion in its opinion.121 Thus, the 
Callahan court had the opportunity to specify that only certain sections of the IWBA require reporting to an 
outside agency (such as Section 15), while other sections can give rise to a claim even when the reporting is 
only internal, but it chose not to. Therefore, employers can argue that the court intended to interpret the IWBA 
as requiring an external report.122  

The main focus of the argument with regard to whether a cause of action under the IWBA can exist absent 
a report to a governmental entity is on Section 20, which prohibits retaliation for an employee refusing to 
participate in an activity that would amount to a violation of the law. The issue of whether a cause of action 
under Section 20 of the IWBA can exist absent a report to a governmental entity was discussed indirectly in 
the case of Sardiga v. Northern Trust Co.123  

In Sardiga, the plaintiff claimed that he was fired as a result of his repeated complaints and questions to 
supervisors (that is, an internal complaint) that expressed his belief that his employer was engaged in deceptive 
illegal practices. He alleged common law retaliatory discharge and a violation of Section 20 of the IWBA for 
refusing to participate in the activity. The trial court granted summary judgment for the employer on the IWBA 
count, finding that the plaintiff did not actually refuse to participate in illegal activity because he was never 
asked to participate in the first place. The appellate court upheld the decision, finding that merely complaining 
about an activity—as opposed to actually refusing to participate in it—is not sufficient to entitle a plaintiff to 
relief under the Act.124  

While reaching that conclusion, the Sardiga court analyzed the interplay between common law retaliatory 
discharge and the IWBA. The court stated: “The [Whistleblower] Act protects employees who call attention in 
one of two specific ways to illegal activities carried out by their employer. It protects employees who either 
contact a government agency to report the activity or refuse to participate in that activity.”125 Employees will 
read (and likely take out of context) this statement as establishing that reporting illegal activity to a 
governmental agency is not required under Section 20 of the IWBA, because the statement was a disjunctive 
proposition (that is, either report externally or refuse to participate). Employers must then point out that, 
following the statement quoted above, the Sardiga court then stated: 

 
An employee who does not perform either of the specifically enumerated actions under the [IWBA] 
cannot qualify for its protections. We fail to see how the plain meaning of the [IWBA] creates a 
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loophole when the [IWBA] does not purport to cover the situation described in the instant case. When 
an employee complains to a supervisor, as opposed to a government agency, and is terminated as a 
result, a common law claim of retaliatory discharge arises, with which the [IWBA] does not interfere. 
Callahan v. Edgewater Care & Rehabilitation Center, Inc., 374 Ill.App.3d 630, 635 (2007).126 

 

This quotation illustrates that the Sardiga court was aware of the current state of the law as expressed in 
Callahan, which recognized that individuals discharged in retaliation for reporting illegal activities to their 
superiors have no right of action under the IWBA.  

As noted above, the court in Callahan explicitly recognized the provisions of Section 20 when it made its 
ruling. At no point in Callahan did the court qualify or limit this ruling to apply to Section 15 of the IWBA 
only; rather, the ruling arguably applied to the entire act. Likewise, the court in Sardiga did not limit or qualify 
its reiteration of the statement from Callahan to apply to Section 15 only. Indeed, the very fact it made the 
statement suggests that it agreed with the Callahan court that, to state a claim under any section of the IWBA, 
a plaintiff necessarily must have made a report to a governmental or a law enforcement entity. Thus, although 
the situation in Sardiga turned on the issue of refusing to participate versus merely complaining of the 
improper activity, the court opted to explain that an employee’s right of action for internal complaints is found 
under common law, not under the IWBA. Although these statements might be dicta, they were expressed 
nonetheless. Indeed, nothing in the Sardiga decision indicates that the issue of the internal versus external 
reporting requirement was even raised. 

Thus, employers are left to argue that to allow a claim to proceed under Section 20 without requiring a 
report to a governmental or a law enforcement agency would carve out an exception to the IWBA that was not 
intended by the legislature and that there is no basis for expanding the purview of Section 20 to cover such 
claims. The legislative intent and the case law interpreting the Illinois Whistleblower Act as a whole arguably 
demonstrate the narrow application of Section 20, and the requirement that a plaintiff report the illegal activity 
to a governmental or a law enforcement agency. The validity of the argument is untested, but it is certainly 
worthwhile. Given that attorney’s fees are available under the IWBA but not under common law, and given the 
frequency with which attorney’s fees are significantly higher than damages for the underlying proscribed 
activity, employers should do everything possible under the law to seek dismissal of claims under the IWBA. 

In addition, even when employers are stuck defending against claims under the IWBA, they often find 
themselves also defending the same claim under common law. In these cases, employers should consider 
arguing that the enactment of the IWBA preempts causes of action for common law retaliatory discharge in 
situations where the employee made an external complaint to an outside governmental or law enforcement 
agency. Although the Callahan case held that the IWBA did not preempt a cause of action for retaliatory 
discharge where the plaintiff’s claim was based on reports made to the employer internally, rather than to a 
governmental or a law enforcement agency, the court did not decide whether claims based on external reports 
to a governmental or a law enforcement agency were preempted by the IWBA.127 The court did acknowledge 
that it could reasonably be argued that the IWBA codified claims by employees discharged for reporting illegal 
activities to a governmental or a law enforcement agency, without actually making that holding.128 

  
 

IV. The Expanding Base of Retaliation Claims: 
Retaliation by Association 

 
Retaliation claims under Title IV, ADA, ADEA, other federal statutes containing anti-retaliation 

provisions, and potentially the Illinois Human Rights Act and the IWBA have been expanded by the theory of 
retaliation by association. This theory was examined in the United States Supreme Court case of Thompson v. 
North American Stainless, LP.129 In Thompson, the plaintiff, Eric Thompson, brought a retaliation suit against 
his former employer, North American Stainless, LP (NAS), alleging that he was terminated three weeks after 
NAS learned that his fiancée, who was also an employee of NAS, had filed an EEOC charge alleging sex 
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discrimination. The Supreme Court found that NAS’s firing of the plaintiff was a violation of Title VII’s 
antiretaliation provision. The Court held that the antiretaliation provision prohibits any employer action that 
“‘well might have dissuaded a reasonable worker from making or supporting a charge of discrimination.’”130 
Because “a reasonable worker might be dissuaded from engaging in protected activity if she knew her fiancé 
would be fired,” the Court held that the employer’s action of firing plaintiff was unlawful.131   

In Thompson, the Court declined to identify clearly a class of relationships that will be recognized as third-
party retaliation under Title VII’s antiretaliation provision. The Court did state that terminating a close family 
member of an employee who files a discrimination complaint normally will violate the antiretaliation 
provision. The Court, however, refused to declare with certainty that such a situation will always amount to 
retaliation. A terminated employee has standing under Title VII to bring suit as long as the employee “‘falls 
within the “zone of interests” sought to be protected by the statutory provision whose violation forms the legal 
basis of his complaint.’”132 The plaintiff in Thompson satisfied the “zone of interests” standing test, as he was 
more than just an accidental victim of the employer’s actions, because it appeared that the employer terminated 
the plaintiff in order to punish his fiancée for filing a sexual harassment charge against the employer.133   

The ruling in Thompson has been expanded by lower federal courts to provide standing for retaliation suits 
against employers in additional circumstances. In McGhee v. Healthcare Services Group, Inc., the plaintiff was 
terminated by his employer, Healthcare Services Group, Inc., after his wife filed a discrimination charge 
against her employer, Sovereign Healthcare of Bonifay.134 Healthcare Services Group was a subcontractor of 
Sovereign Healthcare of Bonifay, and the plaintiff reported to work each day at the Sovereign Healthcare 
facility.135 The court held that the plaintiff had standing to bring a retaliation suit against his wife’s employer 
because “a reasonable worker might be dissuaded from engaging in protected activity if she knew that her 
husband would be fired by his employer.”136 In that case, the employers had a close relationship as contractor 
and subcontractor, and the plaintiff established facts demonstrating that Sovereign Healthcare used its 
relationship with the plaintiff’s employer to retaliate against the plaintiff’s wife for filing an EEOC charge. 
This relationship between employers opens the door to allow closely related employees of subcontractors and 
contractors to bring retaliation claims when one employee files a charge of discrimination against his 
respective employer. 

The retaliation by association theory has also been expanded to cover job applicants as well. Children of 
an employee who filed a discrimination charge against her employer had standing to file a retaliation claim 
when they were not hired by their mother’s employer. In EEOC v. Wal-Mart Associates, Inc.,137 the EEOC 
brought retaliation claims against Wal-Mart on behalf of Ramona, Robin, and John Bradford.138 John and 
Robin applied for employment with Wal-Mart within six months of the filing of a sexual harassment charge by 
their mother, Ramona. Wal-Mart claimed that it did not hire John or Robin because the store was under a 
hiring freeze, Robin’s availability was limited, and John was at high risk for workplace theft.139 The court 
determined that Robin and John had standing to file retaliation claims, because they fell within the “zone of 
interests” of parties intended to be protected by Title VII as employees who “might be dissuaded from 
engaging in protective activity” if they knew that their children would not be hired by their employer as a 
result.140 The court also stated that it was possible that Wal-Mart’s refusal to hire John and Robin was intended 
to punish Ramona for filing a sexual harassment charge against Wal-Mart.141 

One recent case, however, highlights the potential limit of Thompson. In Jarvis v. Bank of America 
Corp.,142 the plaintiff brought a retaliation claim based on his association with another employee who had filed 
a racial discrimination claim against the employer. The court granted summary judgment in favor of the 
employer on the retaliation claim, because the plaintiff did not provide sufficient evidence of a relationship 
with the complaining employee. The only evidence of the plaintiff’s relationship with the complaining 
employee was that they went on one business trip together. After the trip, the plaintiff received a warning from 
their employer for failing to obtain approval from department heads for expenses incurred and activities 
conducted while on the trip.143 The relationship between the two parties was not sufficient enough to constitute 
a third-party reprisal, and further, the employer’s warning did not discipline the plaintiff in any manner or lead 
to his termination.144 The court refused to apply Thompson, as the plaintiff did not have a close relationship 
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with the complaining employee and did not attempt to aid or assist the complaining employee with his racial 
discrimination claim.  

As demonstrated by Thompson and its progeny, Title VII’s antiretaliation provision has been interpreted to 
not only protect third-party employees who have close relationships with employees filing discrimination 
claims, but also to cover third-party applicants and employees of subcontractors or related companies. In this 
legal environment of an ever-expanding class of retaliation plaintiffs, employers should closely examine the 
relationships of any employees who file discrimination charges prior to terminating, disciplining, or refusing to 
hire other employees.  

 
Conclusion 

 
Although Illinois remains an employment-at-will state, courts have recognized many forms of retaliation 

that restrict the otherwise unconditional right of an employer to hire or fire an employee. Although the Illinois 
courts have refused to expand the common law beyond the tort of retaliatory discharge, both federal and state 
courts are stretching the bounds of what constitutes retaliation under those statutes that contain anti-retaliation 
provisions. Therefore, employers must be sure that they have clear, justifiable reasons for the employment 
decisions they make, so that those decisions will withstand harsh scrutiny when defending against an otherwise 
meritless discrimination case. 
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